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Victims of crime often find themselves powerless 
to prevent details from their past health records 
being aired in court or to third parties, often 
without their knowledge, by documents 
produced in compliance with a subpoena.  Case 
examples in the ACT suggest this is an area in 
need of legislative reform to ensure victims are 
protected in our legal system and are not re-
traumatised through this process.   This is an area 
of concern for the ACT Health Services 
Commissioner who will be providing a report to 
Government on this issue in coming months.   

A subpoena is an order from a court or tribunal, 
issued at the request of a party to a proceeding, 
which compels the person who has been 
subpoenaed to give oral evidence, to produce 
documents, or both.

1
  Subpoenas can only be 

issued if legal proceedings have commenced
2
 – 

this applies in both criminal and civil proceedings.  
Failure to comply with a subpoena can be deemed 
to be in contempt of court, and can attract 
penalties of imprisonment and fines.

3
  This paper 

will focus on subpoenas issued to produce 
documents, in particular health records of health 
consumers who are often victims of crime.   

The key issues this paper will identify is that a 
person’s personal health records may be 
subpoenaed, produced, inspected, copied and 
divulged to third parties, entirely without the 
knowledge of the person to whom the health 
record relates.

4
  This occurs when the person is not 

a party to the proceedings before a court or 
tribunal, and is not notified their health records 
have been subpoenaed and produced.  A victim of 
crime in criminal proceedings is not a party to the 
proceedings.    

                                                           
1 Court Procedures Rules 2006 (ACT), Reg 6601 
2 Tami Murrells, Protecting privacy of subpoenaed personal 
health information, Draft report prepared for the ACT Health 
Services Commissioner, November 2014, 7 (unpublished).  
3 Court Procedures Rules 2006 (ACT), Reg 6612. 
4 Murrells above n 2, 3.  

In the ACT, there is no legal obligation that 
requires either the record holder, or party issuing 
the subpoena, to inform the health consumer that 
their records have been subpoenaed or produced.

5
  

It is possible for a person with a ‘sufficient interest’ 
(for example the person to which the health 
record relates) to raise an objection to the 
production of documents, or apply to the court for 
an order to set aside the subpoena in certain 
circumstances.

6
  The grounds of objection can be 

abuse of process on the basis of relevance of the 
subpoena, the subpoena is too wide and 
oppressive, is a “fishing” expedition, or privilege 
can be claimed in certain circumstances, such as 
sexual assault counselling communications 
privilege.

7
  However, the ability to object relies on 

awareness that the subpoena exists, and a person 
who has not been informed their health records 
have been produced, obviously cannot raise an 
objection.  The record holder, such as a medical 
practice or hospital, may raise these objections but 
often do not have the time or resources to do so, 
and also may not be able to ascertain whether 
information is particularly sensitive for an 
individual.

8
 

In our community, people expect to be able to 
freely and frankly disclose their personal 
information to health practitioners, including 
psychologists, medical practitioners and 
counsellors, and this is certainly crucial for 
accurate diagnosis and treatment.

9
  Consumers 

reveal highly sensitive information on the 
assumption that the communicated information 
will be treated confidentially.   

During the 2012-2013 financial year, a single 
health service provider in the ACT received over 
450 subpoenas to produce personal health 

                                                           
5 Ibid, 3.  
6 Court Procedures Rules 2006 (ACT), Regs 6604, 6609. 
7 Murrells above n 2, 9-10.  
8 Ibid, 12.  
9 Murrells above n 2, 4, citing Court Procedures Rules 2006 
(ACT) Reg 6604, Health Act 1993 (ACT), s 125, Evidence 
(Miscellaneous Provisions) Act 1991 (ACT), Div 4.5.   
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information.
10

  This indicates that defendants (or 
their legal representatives) in criminal proceedings 
may be invading victims’ privacy by seeking 
personal health records on a regular basis.   

The impact on victims of crime who have their 
personal health records subpoenaed can be 
devastating and, in some cases, it can re-
traumatise them.

11
  Victims feel their right to 

privacy has been violated.    

There is currently a practice in the ACT of defence 
counsel in criminal proceedings issuing subpoenas 
of a broad scope to obtain highly confidential 
medical records.   

Examples of subpoenas being issued for personal 
health information, which raise privacy issues, 
include: 

 A criminal defence team issued a 
subpoena for the entire health records of 
a victim from a medical practitioner.  
While a copy of the subpoena was served 
on the Office of the Director of Public 
Prosecutions, the victim was unaware 
their personal records had been 
subpoenaed.

12
  There is no general 

obligation on the prosecution to advise 
the victim of the existence of the 
subpoena.   

 In criminal proceedings, a self-
represented accused person subpoenaed 
a copy of the entire personal health 
records of a victim of crime, and the 
contents of the records were disclosed to 
third parties including relatives of the 
accused person.

13
  This is a clear example 

when subpoenas have been misused.  

 A subpoena issued in proceedings in the 
Coroners Court that was determining the 
cause of death of a person.  The 
subpoena was for the health records of all 
consumers admitted to a health service 
provider facility (hospital) with assault 
related injuries within a certain time 
period.   

 In domestic violence order proceedings in 
the ACT Magistrates Court, a subpoena 
was issued by the respondent’s solicitor, 

                                                           
10 Murrells above n 2, 12. 
11 H Alexander, The Sydney Morning Herald, Psychiatric 
patients’ records being aired in court, 8 August 2014. 
12 Murrells above n 2, 11.  
13 Ibid, 10.  

and was served on the applicant without 
explanation.  The subpoena came 
completely unexpectedly and the person 
served was unaware what was expected 
of them in relation to the subpoena.   

 A criminal defence team issued a 
subpoena for the entirety of the victim’s 
psychiatric records. The victim later 
discovered that their entire medical file, 
which detailed childhood sexual abuse, 
suicidal thoughts and major depression, 
had been provided to and read by all 
parties to proceedings and the judicial 
officer earlier in the court proceedings, 
without the victim’s knowledge.

14
 

 In family law proceedings, subpoenas are 
often issued for psychiatric records of the 
estranged spouse, as a ‘fishing 
expedition.’

15
  Information can then be 

used to disadvantage the party by 
stigmatising them as they have consulted 
psychiatrists.

16
  In some situations, 

subpoenas may be issued as a 
mechanism to gain advantage using 
intimidation and humiliation of the 
opposing spouse.

17
 

There are also situations in which health records of 
a person who is not a party to proceedings in the 
ACT Civil and Administrative Tribunal are obtained, 
by means other than a subpoena.  This may arise 
in health practitioner disciplinary cases involving a 
complaint of inadequate record keeping of a 
medical practitioner, and health records of 
numerous health consumers may be tendered in 
tribunal proceedings.

18
   

These examples highlight a number of issues with 
the current processes involving subpoenas in the 
ACT, and more generally, issues in relation to the 
release of a person’s health records.  It is clear the 
existing legal provisions are failing to protect 
medical-patient confidentiality.  Unfettered access 
to a person’s personal health records undermines 
a victim’s right to privacy and violates the 
confidential nature of health practitioner-patient 
relationship.  Failing to safeguard confidentiality of 
health records poses a risk that members of our 

                                                           
14 Sydney Morning Herald above n 11.  
15 Ibid.  
16 Levy, Galambos and Skarbek, ‘The erosion of psychiatrist-
patient confidentiality by subpoenas’, Australasian Psychiatry, 
2014, 22, 332.  
17 Ibid, 335. 
18 Murrells above n 2, 11.  
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community are deterred from seeking medical 
attention, or not providing accurate disclosures 
about their symptoms, experiences and/or history, 
due to fear their privacy might be breached in legal 
proceedings.

19
 

The ACT has acknowledged a right to confidentially 
by the introduction of section 126B of the Evidence 
Act 2011 (ACT) in 2011.  This section provides a 
‘quasi-privilege’ of “protected confidences”.  
Section 126B states that the court may direct that 
evidence not be presented in a proceeding if the 
court finds that presenting it would disclose a 
protected confidence.  It is a ‘quasi-privilege’ as 
the right for the material to remain confidential is 
limited and based on the court’s discretion.   

This protection is intended to extend to a wide 
range of health professions, including doctors and 
other health professionals, where confidentiality is 
the key and the confidant (the health professional) 
was acting in a professional capacity, and was 
under an express or implied obligation not to 
disclose its contents.   

Section 126B provides the court with a guided 
discretion to direct that evidence not be presented 
in a proceeding if the court is satisfied that harm 
would or might be caused (whether directly or 
indirectly) to a protected confider if the evidence 
is presented, and the nature and extent of the 
harm outweighs the desirability of the evidence 
being presented.  The court must take into 
account a number of factors, including: 

 The probative value of the evidence in the 
proceeding;  

 The importance of the evidence in the 
proceeding;  

 The nature and gravity of the offence, 
cause of action or defence and the nature 
of the subject matter of the proceeding;  

 The availability of any other evidence 
relating to the matters to which the 
protected confidence relates;  

 The effect of presenting evidence of the 
protected confidence;  

 If the proceeding is a criminal proceeding, 
whether the party seeking to present 
evidence is a defendant or the 
prosecutor;  and 

                                                           
19 Levy, Galambos and Skarbek above n 16, 333.  

 The public interest in preserving the 
confidentiality of the protected 
confidence.

20
  

The practical effect of this section is that the onus 
is cast upon the health practitioner or the patient 
to invoke the quasi-privilege by demonstrating to 
the court’s satisfaction that the disclosure should 
be prevented as it would cause harm.  In making 
such an application to the court, a health 
practitioner and/or health consumer would be 
required to give evidence and be available for 
cross-examination to detail the grounds of why the 
subpoena should be set aside.  In light of the 
frequency in which subpoenas are served on 
health practitioners, it is impractical for health 
practitioners to attend court each time a subpoena 
is received.

21
  

Further, this means that the health consumer to 
whom the health records sought relates, would 
also need to be notified that such a subpoena has 
been issued.  Currently no person or authority has 
been given responsibility for notifying the health 
consumer and explaining their rights to them and 
nor are they obliged to do so.  If they are notified 
and they wish to challenge the subpoena, they 
would likely be required to attend court to give 
evidence and demonstrate the harm that would be 
caused to them if the health record was released.  
This creates an additional burden on a victim of 
crime in having to attend court and give evidence, 
and potentially be subject to vigorous cross-
examination about their personal health 
information, at the early stage of court 
proceedings, prior to a trial or hearing.   

Following a health consumer or health practitioner 
giving evidence, the court may still determine that 
the health records are to be produced in 
compliance with a subpoena if they find the 
desirability of the evidence outweighs any harm to 
a victim.

22
    

This provision does not apply to Family Court 
proceedings and there is currently no similar 
provision in the Commonwealth Evidence Act  
1995.  The Australian Law Reform Commission has 
recommended a privilege be implemented in 
Commonwealth legislation that will provide for the 
Family Court to balance the likely harm to the 

                                                           
20 Evidence Act 2011 (ACT), s 126B(4).  
21 Levy, Galambos and Skarbek above n 16, 334.  
22 Evidence Act 2011 (ACT), s 126B(3).  
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confider if the evidence is adduced and the 
desirability of the evidence being given.

23
    

It is interesting to note, in Tasmania, section 127A 
of the Evidence Act 2001 provides an absolute 
privilege for medical communications in civil 
proceedings.  An absolute privilege means that the 
court has no discretion about whether the 
evidence should be admitted (and effectively, the 
documents released).  

A victim should be dealt with at all times in a 
sympathetic, constructive and reassuring way and 
with appropriate regard to his or her personal 
situation, rights and dignity.

24
 The process of 

issuing of a subpoena should take into 
consideration this principle and have proper 
regard for a victim’s personal well being 
throughout the process.     

Legislation should be amended to strengthen 
protections of privacy for personal health records.  
This could be achieved by amendments to the 
Court Procedures Rules 2006 (ACT).  Suggested 
amendments include: 

1. A right that a person with sufficient 
interest be notified of the subpoena as 
soon as practicable after it is issued.  Such 
a provision would require the issuing 
party to serve the subpoena on any 
interested parties, including the person to 
whom the health record is sought.  The 
health consumer will then have the 
opportunity to challenge or object to the 
documents being produced.  

2. A right for the health consumer to be 
notified if their health records are used in 
court or tribunal proceedings and have 
been obtained by means other than a 
subpoena.  For example, documents 
obtained during the investigative stage of 
a complaint of inadequate record keeping 
by a medical practitioner.    

3. An express prohibition on ulterior use, or 
disclosure to third parties, of subpoenaed 
personal health information.  The current 
obligation requires that a person must 
only use documents obtained by 
subpoena for the purposes of the case 
before the court or tribunal, and must not 

                                                           
23 Australian Law Reform Commission, Uniform Evidence Law 
(ALRC Report 102), 15 – Privilege: Other Privileges, “Privileges 
protecting other confidential communications”, 2006.  
24 Victims of Crime Act 1994, s 4.  

disclose the contents or give a copy of any 
documents subpoenaed to any other 
person (except a lawyer representing 
them), without permission of the court.  
Self-represented litigants may not adhere 
to this obligation due to lack of 
awareness.  

4. A person to which the subpoenaed health 
records relate, whether they are a party 
(or not) to the proceedings before the 
court or tribunal, to have the first right of 
access to inspect the documents that are 
produced to determine whether they will 
lodge an objection.

25
    

The court should also consider developing an 
information sheet to highlight rights and 
obligations in relation to subpoenas for personal 
health information and enclose that information 
sheet with every subpoena issued.

26
  This would 

assist victims of crime whose personal health 
records have been subpoenaed by a defendant or 
their legal representative to understand their 
rights and obligations, and how they could object 
to the records being released if they thought it 
appropriate.   

The law must strike a balance between a victim’s 
right to privacy and an accused person’s right to a 
fair trial.  Current legislation does not adequately 
protect victims’ right to privacy when seeking 
health services and additional safeguards are 
required. 

The quasi-privilege set out in section 126B of the 
Evidence Act 1995 can be used to abolish 
subpoenas which are unjustified and preserve a 
victim’s right to privacy to some extent.  However, 
knowledge of how that section operates needs to 
be more widely understood.  Information on how 
section 126B operates should be included in the 
information sheet, previously suggested, as a 
means of educating people on their rights and 
entitlements.   

The introduction of reforms aimed at protecting 
the rights and privacy of individuals who are the 
subject of subpoenas will assist victims of crime to 
prevent details from their past health records 
being aired in court or to third parties, often 
without their knowledge, by documents produced 
in compliance with a subpoena.   

                                                           
25 Murrells above n 2, 13-14.  
26 Ibid, 14-15.  


