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Domestic violence orders aim to facilitate the safety 
and protection of people who fear or experience 
violence through the provision of enforceable court 
orders made in accordance with the Domestic 
Violence and Protection Orders Act 2008 (ACT).  
Evidence suggests victims can be unnecessarily re-
victimised when making applications for domestic 
violence orders.  Under the current legislative 
framework, it is possible for victims of domestic 
violence to be exposed to subtle, but potent tactics of 
control and power in court processes that can mirror 
the tactics of domestic violence perpetrators in 
private settings.   

This paper makes the following recommendations to 
promote victim safety and access to justice: 

• Increased police powers when dealing with 
incidents of domestic violence that call for 
immediate intervention 

• Provision that police must make an application 
for a domestic violence order if an officer 
suspects or believes that certain types of offences 
have been committed and there are ongoing risks 
for the victim. 

• Reform for protections for victims giving evidence 
in court in domestic violence order proceedings: 
giving evidence via audiovisual link and 
prohibition on self-represented litigant personally 
cross-examining victim. 

• Express provision conferring on courts a power to 
make a protection order on their own initiative at 
any stage of a criminal proceeding.  

• Provision that provides that on resolution of the 
criminal matter, the judicial officer can either 
continue an interim order or make it a final order.   

• Bail conditions, and variations to those 
conditions, be considered when determining the 
conditions in a domestic violence order.   

• Gap in services needs to be addressed in order for 
vulnerable witnesses to have legal representation 
to assist them in seeking a protection order. 

• Responsibility for providing a telephone 
interpreter and the appropriate resources should 
be centralised with the Magistrates Court.   

• The basis upon which costs can be awarded needs 
to be explicitly set out in the legislation, and 
should contain a stringent provision that the 
court must not award costs unless satisfied the 
application was frivolous or vexatious. 

The Domestic Violence and Protection Orders Act 2008 
(ACT) states the “paramount consideration” in deciding 
an application for a protection order is “the need to 
ensure that the aggrieved person, and any child at risk 
of exposure to domestic violence, is protected from 
domestic violence”1.  The Act also states that 
“procedures under this Act are to be as simple, quick 
and inexpensive as is consistent with achieving 
justice”2.  

An aggrieved person can personally make an 
application to the court for a domestic violence order.  
An application can be made against a person they live 
with, previously  lived with, were married to, related to 
by blood, or were in a domestic relationship with;  who 
has engaged in acts against that person including 
causing injury, damaging property, stalking, sexually 
assaulting the person, committing acts of indecency, 
making threats, and engaging in harassing or offensive 
conduct.3  The person can make an application for a 
non-emergency protection order, and can seek an 
interim order until the application for a final order is 
decided to ensure the safety of the aggrieved person.4      

If a Magistrate is satisfied that there is an immediate 
risk to personal safety, an interim order can be made.   

If the applicant is not seeking an interim order on the 
application, the court will set a return date for the 
application.  On the return date, the matter will either 
proceed to a conference before a registrar in an 
attempt for an agreement to be reached between the 
parties, with either the respondent consenting to an 
order, or the parties entering into undertakings.  If no 

1 Domestic Violence and Protection Orders Act 2008 
(ACT), s 7. 
2 Ibid, s 8. 
3 Ibid, s 13.  
4 Ibid, s 29.  
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agreement can be reached, the matter will proceed to 
a final hearing before a magistrate.   

A police officer may apply for an emergency order by 
telephone to a judicial officer but only if it is outside 
the sitting hours of the court, and the respondent has 
behaved in a way that satisfies the judicial officer that 
there are reasonable grounds for believing that the 
respondent may cause physical injury to, or substantial 
damage to the property of, the aggrieved person.5  
Police cannot issue a fixed term order in situations that 
warrant immediate intervention under existing ACT 
legislation.  

Victims of domestic violence in the ACT have reported 
experiencing distress when applying for a domestic 
violence order.  The adversarial approach of domestic 
violence order proceedings, particularly beyond a 
conference, can have the effect of retraumatising or 
revictimising vulnerable people. Applicants have 
reported experiencing the following at court, in 
particular at final hearings: encountering the 
respondent in the court precinct, difficulty in obtaining 
experienced legal representation, delays in the matter 
being heard, aggressive cross-examination by barristers 
on behalf of the respondent to the order, personal 
cross-examination by the respondent if not legally 
represented, and difficulty accessing the option to give 
their evidence via closed circuit television.   

The application process can become more complicated 
if there are pending charges in which the respondent is 
awaiting trial.  If the respondent has legal 
representation, a protection order hearing can be 
utilised to launch a collateral attack on the applicant in 
the hope that it may benefit pending criminal charges 
and be used to formulate the respondent’s defence at 
criminal trial.  The applicant is required to give 
evidence orally and will undoubtedly be cross-
examined.  It should be noted that if the respondent 
has been charged with criminal offences arising out of 
the same set of facts giving rise to the application for a 
protection order, the applicant will be required to give 
very similar evidence for the two sets of proceedings, 
leading to duplication and additional public cost in the 
administration of justice.    

As the law currently stands, the magistrate has few 
powers to prevent these processes from occurring.   

The confusion, frustration, and anxiety of the court 
process when applying for a domestic violence order 
may determine whether or not the victim will continue 

5 Ibid, s 68.  

to pursue an order, or withdraw their application 
partway.6   

Substantial research on legal responses to family 
violence recognises the need for significant reform to 
protect victims.  One of the outcomes of the National 
Plan to Reduce Violence Against Women and their 
Children 2010-2022 endorsed by the Council of 
Australian Governments, is to ensure justice responses 
are effective, including improving access to justice by 
considering enhanced legal aid funding.   

The Australian Law Reform Commission subsequently 
made an inquiry into legislation based on the Time for 
Action report, and produced a report in late 2010, 
Family Violence – A National Legal Response, which 
contained 187 recommendations for states and 
territories to adopt for reform.7  These included a 
number of reforms to domestic violence and 
protection orders legislation.  In a local context, the 
ACT Prevention of Violence Against Women and 
Children Strategy (Our Responsibility) was developed 
by the ACT Government to underpin the National Plan.  
This policy statement sends a clear message that 
domestic and family violence will not be tolerated in 
the ACT. 

A key legal response to the prevention of domestic and 
family violence – and to the goal of safety for victims – 
is access to and the granting of, domestic violence 
protection orders.8  It is concerning to note that the 
ACT scores poorly compared to other Australian 
jurisdictions for its focus on victim safety in legislation.9   

Reforms to further protect victims of crime are 
necessary to systematically protect victims and to 
ensure our legal system does not allow abuse and 
victimisation of women to be perpetuated in the 
courtroom.  It is time to rebalance the scales to give 

6 Australia’s National Research Organisation for 
Women’s Safety, The experience of women in Australia 
of protection orders with consideration of 
implementation, enforcement and justice responses, 4. 
7 Australian Law Reform Commission, Family Violence – 
A National Legal Response, ALRC Report 114, 
November 2010, 
http://www.alrc.gov.au/publications/family-violence-
national-legal-response-alrc-report-114 
8 Samantha Jeffries, Christine Bond and Rachael Field, 
‘Australian Domestic Violence Protection Order 
Legislation: A Comparative Quantitative Context 
Analysis of Victim Safety Provisions’, Current Issues in 
Criminal Justice, 25(2), 627. 
9 Ibid, 638.  
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victims of domestic violence a chance to have a more 
positive court experience and in turn provide a greater 
chance at accessing improved safety provided by 
protection orders.   

This paper firstly proposes that legislation should be 
amended to allow police increased powers when 
dealing with incidents of domestic violence that call 
for immediate intervention.  The introduction of new 
provisions to enable police to automatically issue an 
interim order for a fixed term, in line with provisions in 
New South Wales (NSW)10 and Tasmania11, would 
enable police to make such an application where 
criminal charges have been laid for a domestic violence 
offence.  In NSW, police have an obligation to make an 
application for a provisional order if a domestic 
violence offence has recently been, is being 
committed, or is likely to be committed.  A senior 
police officer (who must not be the investigating 
officer) may make the provisional order, if satisfied 
that there are reasonable grounds for doing so.  Under 
the Tasmanian model, a sergeant or authorised 
constable can issue an order for a period of two years 
following a family violence incident.   A suitable model 
in the ACT would repeal current legislation that only 
allows police to make the application to be determined 
by a judicial officer, to replace it with legislation that 
allows police to apply for and issue an interim order.  In 
practice, legislation that allows for and directs others 
to apply for protection orders on behalf of a victim, can 
alleviate some of the emotional burden and fear 
victims experience when applying for a protection 
order.   

The second suggested reform to expand police powers 
is the introduction of a provision that police must 
make an application for a domestic violence order if 
an officer suspects or believes that certain types of 
offences have been committed and there are ongoing 
risks for the victim.  This would be based on the model 
in NSW, in which a police officer investigating the 
matter must make an application if they suspect or 
believe that a domestic violence offence or other 
offence12 such as stalking or intimidation with intent to 
cause fear or physical or mental harm, is being 
committed.13  

10 Crimes (Domestic and Personal Violence) Act 2007, ss 
27, 29.  
11 Family Violence Act 2004 (Tas), s 14. 
12 Domestic Violence and Protection Orders Act 2008 
(ACT), s 49.  
13 Domestic Violence and Protection Orders Act 2008 
(ACT), s 13.  

This paper also advocates for significant reform for 
protections for victims giving evidence in court in 
domestic violence order proceedings.  Victims of 
domestic violence in protection order proceedings do 
not have access to the same protection provisions 
afforded to them as witness victims in criminal 
proceedings for serious, equivalent crimes (e.g. sexual 
assault or violent offences).   

The ability to test evidence through cross-examination 
is a core feature of our adversarial system of justice.  
Cross-examination has been considered ‘the most 
effective method for testing a witness’s truthfulness 
and the accuracy of their testimony’.14  However, 
boundaries on cross-examination have been imposed 
in legislation in all states, including in the ACT Evidence 
Act 2011.  This includes a provision that the court must 
disallow a question put to a witness if it is an ‘improper 
question’ (e.g. if it is misleading, intimidating, 
humiliating, or put in a manner or tone that is belittling 
or insulting).15  The manner in which a judicial officer 
controls proceedings before himself or herself is within 
their own independent discretion.   

Further protections for witnesses have been 
introduced in the ACT to protect victims of sexual and 
violent offences, recognising the trauma victims of 
violent offences can experience when providing 
evidence.  Provisions introduced in the Evidence 
(Miscellaneous Provisions) Act 1991 provided some 
major modifications in court proceedings in 2009 which 
allowed victims to give evidence by audiovisual link16 
and created a prohibition on self-represented litigants 
personally cross-examining victims of sexual and 
violent offences.17    

However, these protections do not apply in civil 
proceedings and therefore applicants for domestic 
violence orders can be personally cross-examined by 
their perpetrator and are directly in their presence in 
the courtroom due to a lack of provisions allowing 
them to give evidence via audiovisual link.  Distress 
may be exacerbated for a victim of domestic violence 
in either of these situations.   

14 Annie Cossins ‘Cross-examination in child sexual 
assault trials: Evidentiary safeguard or an opportunity 
to confuse?’ (2009) 33 Melbourne University Law 
Review 68, 70.   
15 Evidence Act 2011 (ACT). 
16 Evidence (Miscellaneous Provisions) Act 1991 (ACT), s 
43.  
17 Ibid, s 38D.  
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This paper also recommends an express provision 
conferring on courts a power to make a domestic 
violence order on their own initiative at any stage of a 
criminal proceeding18 and also a provision that 
provides that on resolution of the criminal matter, the 
judicial officer can either continue an interim order or 
make it a final order.  In current practice, judicial 
officers may cite the existence of bail conditions 
imposed on a respondent in criminal proceedings as a 
reason to not grant a domestic violence order.  It 
should be noted that breaching bail conditions does 
not constitute a criminal offence, whereas breaching a 
protection order is a criminal offence.  Amendments 
should be made that provide that bail conditions, and 
variations to those conditions, be considered when 
determining the conditions of a domestic violence 
order.  Bail conditions should not, however, be relied 
upon to manage the risks to victims of domestic 
violence.  Domestic violence orders, in conjunction 
with bail conditions, provide better protection for 
victims and greater accountability for perpetrators.   

Some victims may be ineligible for legal aid assistance, 
but still unable to afford legal representation.  This 
results in victims being unrepresented at a domestic 
violence order hearing, and may increase the chances 
of victims withdrawing their application if the matter 
proceeds to hearing (especially where the respondent 
does have legal representation).  This gap in services 
needs to be addressed in order for vulnerable 
witnesses to have legal representation to assist them 
in seeking a domestic violence order.  This, in turn, 
would promote access to justice for victims of 
domestic violence.   

Access to interpreters for domestic violence order 
proceedings is problematic at times for applicants.  The 
current practice is that where a party to civil 
proceedings is represented by the Legal Aid 
Commission (Legal Aid), Legal Aid fund interpreters 
where necessary.  Otherwise, in civil proceedings, it is 
up to the parties to organise and provide their own 
interpreters.  In protection order proceedings where 
applicants require an interpreter, they are required to 
organise and provide one at their own cost.  If the 
respondent to an application requires an interpreter 
and they are represented by Legal Aid, an interpreter is 
provided for them free of charge.  This is at contrast to 
criminal proceedings where the accepted practice is for 

18 Australian Law Reform Commission, Family Violence 
– A National Legal Response, ALRC Report 114, 
November 2010, 461. 

the prosecution to assist and organise an interpreter 
for any witness.   

There should be no language or financial impediment 
to a person commencing proceedings for a domestic 
violence order.  Responsibility for providing a 
telephone interpreter and the appropriate resources 
should be centralised with the Magistrates Court and 
the Court should be funded to deliver this service to 
the community.   

Currently in the ACT, applicants for domestic violence 
orders are entitled to withdraw their application at any 
time.19  Applicants may decide to withdraw their 
application for reasons unconnected to the strength of 
the evidence.  Such applications may be countered 
with an application for costs against them, lodged by 
the respondent or their legal representatives, which 
could potentially result in costs being awarded against 
applicants.  A court may award costs if it is satisfied 
that the application for the domestic violence order is 
frivolous, vexatious or has not been made honestly.20 
The ambiguity of the legislation means costs can be 
ordered in other circumstances.  The basis upon which 
costs can be awarded needs to be explicitly set out in 
the legislation, and should contain a stringent 
provision that the court must not award costs unless 
satisfied the application was frivolous or vexatious. 

The purpose of the Domestic Violence and Protection 
Orders Act 2008 (ACT) is to facilitate the safety and 
protection of people who fear or experience domestic 
violence.  The current framework for applying for a 
domestic violence order should be reformed to 
facilitate swifter and safer processes to enhance the 
safety of victims.   

19 Domestic Violence and Protection Orders Regulation 
2009 (ACT), reg 48.  
20 Domestic Violence and Protection Orders Act 2008 
(ACT), s 117.  
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